centerforconstitutionalrights

on the front lines for social justice

September 29, 2010

.C}nef Requester Llaison D1V1s10n _

Office of Information Programs and Servmes
U.S. Department of State, SA-2
Washington, DC 20522-8100

Re: FREEDOM OF INFORMATION ACT APPEAL — Case No, 201004163
Dear Chief, Reguester Liaison Division, )

On June 30, 2010, the Center for Constitutional Rights (“CCR”) filed a request with the
Department of State (DOS) for information under the Freedom of Information Act (“FOIA™)
inter alia “‘seeking all records, regardless of format, medium, or physical characteristics, and
including electronic records and information, audiotapes, videotapes and photographs, that
reflect, relate or refer to... the May 31, 2010 Israeli military operation that occurred in
international waters in_the Mediterranean Sea involving a six-boat flotilla headed to Gaza with
humanitarian supplies, including the U.S.-registered ‘Challenger I’ and the Comoros-registered
‘Mavi Marmara,” which was forcefully intercepted by the Israeli Defense Forces, resulting in the
death of 9 passengers on board the Mavi Marmara including one U.S. citizen and the i mjury of
many more.” See Exhibit A.

‘in-a letter from Wilma A. Manning, Chief Requester Communications Branch, daie-
stamped Augusi 24, 2010 and received in our office on August 30, 2010, the DOS issued an
interim response, denying our request for a fee waiver, limitation of fees, and expedited
processing. See Exhibit B (“DOS Response™).

_ Pursuant to the Freedom of Information Act, 5 U.S.C. § 552(a)(6) .CCR hereby timely.
appeals the Depa.rtment of State’s denials of our requests for a fee waiver, limitation of fees and
expedited processing.

The requested information in the “Requester Categories” sheet, Exhibit B, page 11, is
included herein and is responsive to the requirements for establishing that CCR is a non-
commercial use requester and that CCR should be considered a representative of the news media
for the purposes of requesting materials pursuant to FOIA.

By way of amendment to the FOIA Request and in response to the indication in the DOS
Response that the cut-off date for receiving information is the date the search was initiated,
which is not specified in the DOS Response, CCR extends the date search to the current date,
September 29, 2010, as the information sought in the letter concerns matters which continue
through the present. In particular and by way of example, four months after the attack, and three
months after the FOIA Request was sent, CCR has received no information from the DOS about
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its communications regarding the preservation of evidence and return of U.S. passengers’
property and the U.S.-flagged ship. As Israel continues to retain control of this property, and the
public has a need to know what the State Department has done to safeguard evidence and assist
* the U.S. passengers in retrieving their personal property seized by Israel, the date for the search
must include all dates from May 2010 through the present, i.e., September 29, 2010. Of critical
interest to the public is the communications regarding the preservation of evidence related to the
death of U.S. citizen Furkhan Dogan, and the steps that the Department of State has taken to
ensure that his death be properly and independently investigated, and that those responsible for
his death, be held accountable. Future amendments to the FOIA Request may be required should
the harms be on-going.

Fee Waiver

Although prior case law has held that an agency is required to explain why a fee waiver is
denied, the DOS Response does not explain or provide any reasoning as to why CCR was denied
a fee waiver.! Nevertheless, CCR qualifies for a fee waiver either on the grounds that it is
engaged in the dissemination of information to the public or because disclosure of the requested
records is in.the public interest and because the requested information “is likely to contribute
significantly to the public understanding of the activities or operations of the government and is
not primarily in the commercial interest of the requester[s].”

1. CCR is entitled to a fee waiver as an organization engaged in the dissemination of
information to the public.

CCR is-entitied to a fee waiver as an organization engaged in the dissemination of
information to the public as it is a “representative of the news media.” In the regulations that
Ms. Manning enclosed with the denial of our request, a “representative of the news media” is
defined as any person actively gathering news for an entity that is organized and operated to
publish or broadcast news to the public. The term “news” means information that is about
current events or that is of current interest to the public. 22 C.F.R. 171.11(o).

A public interest organization engaged in litigation and advocacy can qualify as a
“representative of the news media.” In Electronic Privacy Info. Center v. DOD, 241 F Supp. 2d
3, 11(D.D.C. 2003), the court determined that the Electronic Privacy Information Center (EPIC),
a public interest research organization, was a representative of the news media for the purposes
of a fee waiver. In making this determination, the critical question is whether the entity in
question “gathers information of potential interest to a segment of the public, uses its editorial
skills to turn the raw material into a distinct work, and distributes that work to an audience.”
EPIC, 241 F. Supp. 2d at 11.

! Shermeo Indus. v Sec'y of United States Air Force (1978, ND Tex) 452 F Supp 306, 25 CCF P 82432, (required a
statement as to why agency believes that waiver or reduction of fee is not in public interest and does not benefit
general public) revd on other grounds (1980, CAS Tex) 613 F2d 1314, 27 CCF P 80230.
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CCR publishes in-depth reports on critical issues that affect litigation and has authored
reports on subjects such as jail expansion in upstate and suburban New York, torture at
-.Guantdnamo, -extraordinary rendition, and resettlement issues and concerns of ex-detainees,
among others.” In addition to publishing detailed reports, CCR informs the news media, issues
press releases, publicizes the organization’s concerns in leaflets, pamphlets, posters,
advertisements, newsletters, know-your-rights handbooks and websites including through a
“Facebook™ page and a Twitter account, raises awareness by mounting public action campaigns,
and hosts and participates in events, to inform the public of civil and international human rights
issues. CCR also disseminates information through its heavily subscribed website,.
www.ccrjustice.org, and operates the listserv of over 50,000 members that issues “action alerts”
that notify supporters and the general public about developments and operations pertaining to
CCR’s work. CCR'’s website addresses civil and human rights issues in depth, and serves as an
invaluable resource to disseminate information to the public. In relation to the subject-matter of
this request, CCR has issued various press releases and open letters on its website,” its President
published an op-ed,* and CCR immediately set up a web-page on the Gaza Flotilla Freedom of
Information Act requests, including the Request at issue.” In fact, since filing the FOIA requests
on the Gaza flotilla to several government agencies, CCR has created a case page dedicated to
the Gaza flotilla, including a legal report, and all responses and follow-up letters between the
agencies and CCR, assembling the information gathered that has been received to date in such a
manner as to render it user—friendl;f and informative.® Such a site has been set up in regard to
other FOIA requests we have filed.

Furthermore, CCR’s mission fundamentally depends on disseminating information to the
pubiic.8 As a not-for-profit, public interest legal and public education organization that engages
in litigation, public advocacy, and the production of publications in the fields of civil and
international human rights, one of CCR’s primary activities is informing the public about civil
and international human rights. As noted above, CCR informs the public of civil and
international human rights issues through several mediuwms, including through reports,
newsletters, press releases, pamphlets and posters, handbooks, and the CCR website.

Courts have already determined that entities similar to CCR are primarily engaged in
dissemination of information. See, e.g., Leadership Conference on Civil Rights v. Gonzales, 404

> Available at www.ccrjustice.org/reports,
3 See hitp://'www.cerjustice, org/newsroom/press-releases/cer-demands-return-property-and-evidence-seized-israel-
flotilla; http://www.ccrjustice.org/newsroom/press-releases/ngos-gathered-kampala-call-end-impunity-crisis-

following-israeli-attack-aid-; and http://www.ccrjustice.org/newsroom/press-releases/cer-condemns-

istael%2526%02523039%3Bs-killing-freedom-flotilla-participants.
*<1J.S. should not condone Isragli attack,” Michael Ratner, June 15, 2010, available at:

http://progressivemediapraject.org/story/us-should-not-condone-israeli-attack,

* See http://www.ccrjustice.org/newsroom/press-releases/rights-group-files-foia-requests-regardine-israel-attack-
flotilla-delivering-aid-gaza.

® See http:/fwww.cerjustice.org/ourcases/current-cases/gaza-freedom-flotilia.

7 See, e.g., www.ccrjustice.org/GhostFOIA (FOIA requests related to ghost detention and extraordinary rendition);
www.cerjustice org/securecommunities (FOIA requests related to the “Secure Communities™ ICE program).
® Available at www.ccriustice.org/missionhistory and www.ccrjustice org/movement-support,
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F. Supp. 2d 246, 260 (D.D.C. 2005); ACLU v. DOJ, 321 F. Supp. 2d at 29 n5; EPIC, 241 F.
Supp. 2d at 11 (plaintiff, a non-profit educational institution, who published seven books and
~~issued a bi-weekly electronic newsletter for ezght years and nothing else, qualified as-a-

.. .representative of the news medla) A fee waiver because CCR is a representative of the news
media would also satisfy case law and Congressional intent. (See Senator Leahy’s remarks: “any
person or organization which regularly publishes or disseminates information to the public. . .
should qualify for waivers as a 'representative of the news media.” National Sec. Archive v.
DOD, 880 F.2d 1381, 1386 (D.C. Cir. 1989);132 Cong.Rec. $14298{daily ed. Sept. 30, 1986).

Given the context of CCR’s wide range of activities engaged in disseminating and
publishing information, the organization is “primarily engaged in disseminating information”
and should be considered as a representative of the news media.

2. CCR qualifies for a fee waiver on the grounds that disclosure will contribute to the
public urderstanding of government activities.

CCR also seeks a fee waiver on the grounds that disclosure of the requested records is in
the public interest and because disclosure “is likely to contribute significantly to the public .
understanding of the activities or operations of the government and is not primarily in the
commercial interest of the requester[s].” 5 U.S.C. § 552(a)(4)(A)(iii). Disclosure in this case
meets the statutory criteria, and a fee waiver would fulfill Congress’s legislative intent in
amending the FOIA statute. See Judicial Waich, Inc. v. Rossotti, 326 F.3d 1309, 1312 (D.C. Cir.
2003) (“Cengress amended FOIA to ensure that it be ‘Tiberally construed in favor of waivers for
noncommercial requesters:” (citation omitted)). :

The public has an interest in knowing about the manner in which the federal government
prepared for, and responded to, information regarding a possible attack on the flotilla destined
for Gaza in May 2010. The U.S. position taken at the United Nations Human Rights Council on
September 28, 2010 in response to the U. N Fact—Fmdmg Mission’s Report failed to address any
of the issues raised in the FOIA Request and the various references of the flotilla attack at
State Department press briefings'' have not included any information regardlng, for example, the
communications between the United States and Israel in-the weeks-and days prior to the May 31
attack; information regarding communications between the United States and Israel on May 31
and the days immediately following in regard to the fate of the U.S. passengers who had been on

® The determination that these entities — the Leadershlp Conference on Civil Rights and the Electronic Privacy
Information Center — were primarily engaged in the dissemination of information was for the purpose of receiving
expedited processmg of their FOIA requests; however, the standard for this determination is similar for the question
of whether a fee waiver should be granted,

" See Statement of Mrs. Eileen Chamberlain Donahoe, United States of American, available at:
http://www.un.org/webcast/unhrc/archive.asp?go=100928.

"' See e.g., Daily Press Briefing, July 1, 2010, available at: http://www.state.gov/r/pa/prs/dpb/2010/07/143904..htm;
Daily Press Briefing, June 1, 2010, available at: http://www.state. cov/r/pa/prs/dpb/2010/06/142472 htm, See also
Remarks on the Situation in Gaza following the flotilla tragedy, Special Envoy George Mitchell, June 3, 2010,
available at: hitp://www . state.cov/p/nea/ris/rm/1426 12 htm.
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the flotilla, including U.S. citizen Furkhan Dogan who was killed in the attack; instructions or
requests from the United States to Isracl regarding the treatment of, processing or “deportation”
-~ of the U.8. passengers; and information regarding communications between the United States

- and Israel regarding the safe-guarding of evidence from the flotilla ships seized by Israel and

remaining in the custody of Israel, and the return of the U.S. passengers’ personal property.
None of this information is in the public domain and all of it falls within the scope of information
that the public has an interest in, and a right to know, under FOIA.

As future ships with U.S. passengers on board travel to Gaza," the public has an interest
and a need to know what protections it can expect from the United States in regards to its
citizens:

3. Alternatively, CCR is entitled to a limitation of processing fees.

Alternatively, if the DOS does not reverse its denial of CCR’s fee waiver request, CCR is
entitled to a limitation of processing fees pursuant to 5 U.S.C. § 552(a)(4)(A)(ii)(I1) (“[f]ees shall
be limited to reasonable standard charges for document duplication when records are not sought
for commercial use and the request is made by...a representative of the news media”) and 22
CFR. § 171.15(c) (“The Department shall provide documents to requesters in [the
representatives of the news media] category for the cost of reproduction alone, excluding charges
for the first 100 pages.”) -

First, in relation to the information sought in the “Requester Categories” sheet, CCR
should not be censxdered a commercial use requester as CCR is a non-profit legal and
educational organization.” We are secking the information requested in the FOIA Request for
the purposes of providing the public with the information requested,”* and not for the purposes of
furthering commercial, trade or profit interest of me individually or of CCR.

As described above in detail (Fee Waiver, Section 1), CCR publishes newsletters, annual
reports, fact-sheets, op-eds and other information to the public, which satisfies the requirements
of a representative of the news media. I have contributed to each of these publications, and will
do so0 in relation to the FOIA requests and the information that CCR receives in response to this
request. All of this information is available to the public free of charge through the CCR website

¥ See, e.g., “Israel navy intercepts Geza blockade aid boat” BBC NEWS, Sept. 28, 2010, available at: http:/wwwbbe.coul/news/world-
middie-east 11425408 (identifying “US peace activists™ among the passengers aboard the Gazabound Frene, intercepted by Israeli forces);
“Jewish boat to Geza' intercepted by Irael’, N'Y. TIMES, Sept. 28, 2010, available at: hitp/thelede blogs.nytimes com/2010/09/28fewish-
boat:-t0-gaza-intercepted-by-istacl Jscp=2& sr-itene¥a20garadst=cse. See also httpv//ustopaza org/ (website dedicated to describing efforts to
send ships to Gaza with U.S, passengers on board until the Ysmaeli blockade of Gaza s lifled),

¥ See http://www.ccrjustice.org/about-cer. See also Independent Audit Report, 2009, available at:

http://'www.ccrjustice.org/files/ CCRAudit Report 063009.pdf; Form 990 for 2008, available at:
http://www.ccriustice.org/files/CCR_FORM_990_FY09.pdf.

' The information will be posted on this case-page, free of charge: hitp:/www.ccrjustice.org/ourcases/current-
cases/gaza-freedom-flotilla.
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at www.ccrjustice.org, and printed materials or e-mail updates are also generated and distributed
to members of the public.

A -.Given the context of CCR’s wide range of activities engaged in. disseminating and .
publishing information through the methods and mechanisms described above, the organization
qualifies as a representative of the news media. Therefore, fees associated with the processing of
this Request should be limited accordingly.

* * ¥

Expedited Processing

CCR is also entitled to expedited processing. There is a compelling and urgent need to
inform the public of the policies, procedures, guidelines, action, responses or instructions given
by the federal government to agencies, departments or divisions, about preparation, participation
or reaction to attacks on U.S.- registered boats in international waters, to vessels with U.S.
citizens onboard, or to vessels with civilians, including but not limited to civilians transporting
humanitarian supplies. Again unfortunately, the denial of expedited processing was not
explained or elaborated and no reason why provided as to what grounds CCR was denied
expedited processing. Nevertheless, case law dictates that an agency is required to explain why
the request for expedited treatment does not demonstrate the sufficient urgency.”

CCR. qualifies for expedited processing under the Expeditions Processing Information
Sheet, Exhibit B, because the information-requested is “urgently needed by an individual
primarily engaged in disseminating information in order to inform the public concerning actual
or alleged Federal Government activity” and the information is “urgently needed” because the
value would be lost if not disseminated quickly. See aiso 22 C.F.R. § 171.12(b)(2). As noted
above in Fee Waiver, Section 1, one of CCR’s primary activities is disseminating information.
As set forth in the Request, there is a compelling and urgent need to inform the public.of the
policies, procedures, guidelines, action, responses or instructions given by the federal
government to agencies, departments or divisions, about preparation, participation or reaction to
attacks on U.S.- registered boats in international waters, to vessels with U.S. citizens onboard, or
to vessels with civilians, including but not limited to civilians transporting humanitarian supplies.
This Request is urgent in light of on-going inquiries and discussions regarding the attack, the
death of U.S. citizen Furkhan Dogan, and the detention, injury and taking of the possessions of
US passengers which still have not been returned.’® This request is urgent in that U.S. citizens or

* Center for Auto Safety v Department of Justice (1983, DC Dist Col) 576 F Supp 739, 1983-1 CCH Trade Cases P
65462, 13 Fed Rules Evid Serv 726, vacated, in part on other grounds (1983, DC Dist Col) 1984-1 CCH Trade
Cases P 65862.

1 See, e.g., “Istacli Government Refuses to Secure Criminal Evidence,” Ann Wright, Aug, 22, 2010, available at:
http://www.commondreams.org/view/2010/08/22-5. There exists deep concern and a lack of information about what
steps the United States had taken to ensure the protection of U.S, citizens, and has taken to ensure that the death of a
U.S. citizen is being properly, impartially and thoroughly investigated in a timely manner; and lack of return of
property by U.S. passengers and concern about the status of that property including the electronic equipment that
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U.S.-registered vessels must know the support, protection, reactions and any actions or inactions
they can expect from the United States government in the event that they are subject to attack,
detention or deporl;ation In light of reports that U.S. citizens are considering travelling by ship
- on similar missions to that of May 2010, which came under attack by the Israeli Defense
Forces,'” such information is urgent, and there is a compelling need to receive responsive
information from the DOS. Furthermore, as indicated in the FOIA Request filed nearly three
months ago, Israel seized all property frofn the Gaza flotilla ships and this property constitutes
evidence. To date, this property still has not been returned to the U.S. passengers and the public
has a right to know what the State Department has communicated to Israel regarding the
preservation of this evidence and the return of property. There is an urgent need to inform the
public of the policies, procedures, requests, demands or any other responses, actions or inactions,
the United States has made with the government of Israel to safeguard evidence gathered in
relation to the May 31, 2010 attack on the flotilla, including but not limited to the preservation of
property in its original form seized by the government of Israel including but not limited to
computers, cameras, cell phones, personal devices that have memory chips, hard drives or other
such devices, and to ensure that evidence has not been destroyed, tampered with, altered or
otherwise rendered suspect or unusable in subsequent investigatory proceedings. Because of the
fact that suppression of this material impedes all forms of independent investigation of the
attack, the need for this information is urgent.

Courts have consistently recognized that ongoing media attention surrounding an issue is
an indicator of urgency. See Ai-Fayed v. CI4, 254 F.3d 300, 308 (D.C. Cir. 2001) (recognizing
the fact that an issue “is the subject of current news coverage™ is an important factor in deciding
whether compelling need exists); ACLU of Northern Californiav. DOD, 2006 WL 1469418, *7
(N.D. Cal. 2006) (“If anything, extensive media interest usually is a factsupporting not negating
urgency in the processing of FOIA request™) (emphasis in original); ACLU v. Department of
Justice, 321 F. Supp. 2d 24, 29-31 (D.D.C. 2004) (newspaper articles reflecting public concern a
factor supporting finding of urgency). The request clearly relates to a current news story of
general public interest and a subject of ongoing media attention (as well as Congressional
scrutiny, given the confroversy that exists over whether certain interrogation practices were
lawful and authorized). From the time of the attack on May 31, 2010 and continuing through the
present, nearly every major print, broadcast and web-based media outlet has covered the attack

CCR believes likely contains information about the flotilla and the attack relevant to any investigations, and need to
determine whether such evidence has been preserved, tampered with or destroyed, which, in addition to being in the
public interest to know, could also impact the due process rights of those U.S. passengers on board the boats and
others, including to bring actions to remedy the damage they have suffered.
Y7 See, e.g., “Americans organizing ship to Gaza,” July 21, 2010, JTA, available at;
http://www.jta.org/news/article/2010/07/2 1/2740136/amre1cans~0r anize-shi
gaza?utm_sowce=twitterfeed&utm_medium=twitter; Robert Mackey, “dmerican Actrwsz‘s Plan Gaza Flotilla Ship
Named for Obama Book,” NEW YORK TRMES, July 20 2010, available at:

http://thelede blogs nytimes.com/2010/07/20/american-activists-plan-gaza-flotilla-ship-named-for-obama-book/, See

also www.ustogaza.org.
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on the flotilla."® Yet, significant questions remain unanswered about the U.S. knowledge of, role
in, and response to the attack. This FOIA Request will heip Satlsfy the urgent need to have some
of those questlons answered. :

CCR is also entitled to expedited processing under the Expeditious Processing
Information Sheet, Exhibit B, because of substantial due process rights or substantial
humanitarian concerns. See also 22 C.FR. § 171.12(b)(1)-(2). The loss of substantial due
process rights include those of the U.S. passengers in the flotiila who may have administrative,
civil or criminal claims that can be assisted by the information released pursuant to_this FOIA
Request. CCR is also entitled to expedited processing because of humanitarian need. U.S.
citizens or U.S.-registered vessels must know the support, protection, reactions and any actions
or inactions they can expect from the United States government in the event that they are subject
to attack, detention or deportation. This is especially true since more cargo ships carrying
humanitarian aid are planning voyages to Gaza and Israel has already said it reserves the right to
use force to stop new aid flotillas from reaching the Gaza Smp

Therefore, because CCR’s request falls under a compelling need because one of our
primary activities is dissemination of information or, in the alternative, because of due process
rights or the humanitarian need to promote the welfare and interest of mankind, we are entitled to
expedited processing of this request.

" Indeed, just yesterday (Sept. 28, 2010), nearly four months after the attack, the New York Times included five
flotilla-related stories. See

http://query.nytimes. com/search/query?query=flotitlag d=&o=& v=&c=&n=10&dp=0&daterange=site | week &sort=
newest.

¥ 4 Flotilla Solidarity Ships to Sail to Besieged Gaza on September 18, 2010, AL JAZEERA,

hitp://www.aliazeerah info/News/20 10/Seotember/9%20n/4%20F lotilla%20Solidarity%620Ships%620to%20S8ai1%20t
0%20Besieged%620Gaza%200n%208eptember%o2018,%202010.htm; Israel warns of force as Beirut refuses to bow
on Gaza boat, AFP, August 20, 2010,

hitp:/fwww.google.com/hostednews/afp/article/ALeaMSgQUFGTDrztHKYQZG6 f1LIboSMNO,
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In closing, CCR requests that you reverse your denial of CCR’s request for a fee waiver,
limitation of fees, and expedited processing and that you begin the search of the requested
- records with urgency, as statutorily mandated. Requesters note that many government officialg
involved in classification determinations have been increasingly concerned over the past few
years about the over-classification of information that results in less public accountability for
government conduct. Accordingly, CCR demands that your office engage in an adequate and
diligent effort to properly designate information, to disclose all responsive documents not
properly subject to a FOIA exemption, and to comply with your obligations to provide
segregable information when necessary.

We request a responseto this appeal with twenty (20) working days.

Sincerely,

Katherme Gallagh
Senior Staff Attorney

Center for Constltutlonal Righis
666 Broadway, 7% Floor

New York, NY 10012

Phone: (212) 614-6455
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EXHIBIT A
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June 30, 2010

Office-of Information Programis and Services
A/GIS/IPS/RL

U.S. Department of State

Washington, D.C. 20522-8100

Re: Freedom of Information Act Request

Dear FOIA. Officer:

The Center for Constitution Rights (CCRY{“Requester”) makes this request for
information regarding the May 31, 2010 Israeli military operation that occurred in international
widters in the Mediterranean Sea. iiwolviﬁg asix-boat flotilla headed to Gaza with humanitarian
supphes, including thie U.S.-registered “Challenger I and the- Comoros-registered “Mavi
Marimara,” which was forcefully intercepted by the Israel Defense Forces, resultin g in the death.
of 9 passengers on board the-Mavi Marmare, including one U.S. citizen,.and the injury of many
more,! pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. Sec. 552 et seq., and U.S.
Department of State FOIA Regulations, 22 C.FR. Part 171.

Specifically, CCR seeks all records, regardless of format, medium, or physical
characteristics, and including e¢lectronic records and information, audiotapes, videotapes and
photographs, that reflect, relate orrefer to:

(1), Any'and all records since January 1, 2010 that telate to and reflect any and ali-plans,
reports, documerits, discussions, meetings, or othér communications, whether i in
person, by phone, mail, instant message, email, or any other method, that mention,
refer or relate to any vessels or a flotilla of boats destined for Gaza in May 2010,
including the U.S -flagged Challenger 1. This request inclades, but is not limited to
records reflecting communications-with inter-governrmental or. -ganizations; such as the
North Atlantic Treaty Or ganization (NATQ), foreign governments, including but not
limited to the Governmenit of Israel, and any communications with-other agencies,
departments or divisions of the United States, incliding biit not limited to any
communications which relate to possible, planned, or executed actions by the U.S.

! For more information on the attack on the May 31, 20 10 attack on the flotilla; see, e.g., “Deaths as Israeli forces
storm Gaza aid ship,” BBC News, May 31, 2010, available at:
“ittpsHnews. bibc.co.uk/2/hifriiddle_east/10195838.stm; I, Zacharia, “Israeli troops raid aid flotilla headed for Gaza,
kifling nine™ Washington Post, Juiie 1, 2010, available at;

“Security-Council Condemnis Acts. Resaétmg in Crwhm: Deaths szrmg Israeli Operation,” Security Council,
$C/9940, May 31, 2010, available at: bty Slwiewiinorg/News/Pressidoes2010/5¢0940.doc, htm.
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government in the Mediterranean Sea in response to Israel’s military operations at
Sea;

This request also includes but is not limited to:

(2) Any and all records that related to and reflect any and all plans, reports, documents,
discussions, meetings, or other communications, whether in person, by phone, mail,
iistant message, email, or any other method, that mention, refer or relate to the. steps
taken, before, during or after May 31, 2010, by the United States to determine
whether United States citizens, ;including citizens with dual nationality, were on board
the flotilla of boats destined for Gaza in May 2010;

(3) Any and all records- reﬁcctmg communications in any format, w:th the Israel Defense:
Forces, or any other division, department or representative of the Government of
Istael, prior to, on or after May 31, 2010 in relation to United States citizens planning
to, suppoiting, or undertaking travel to Gaza by sea;

(4) Any and all records reflecting communications, in any format, with the Israel Defense
Forces; or any other division, departmerit or representative of the Goverrimetit of
Israel, prior to, on, or after May 31, 2010 in relation to-vessels included in the flotilla
of boats destined t6 Gaza it May 2010, including but not limited to the U.S.-
registered “Challenger I” and the “Mavi Marmara,” including any requests, notices
or indications from the Israeli government, including by and through the IDF, of its
intentions to Block; board or otherwise tedirect the U.S.-registered vessel to a
destination other than its intended destination of ‘Gaza, and'any responses o such
requests, notices or indicdtions of actions by the Israeli government;

(3) Any and ali records reflecting communications in-any format, with the Israel Defense
Forces, or another other division, department or representative of the Governiment of
Israel, on-or after May 31, 2010, in relation 16 the-actions that occurred on board-each
of the six boats of the flotilla, including the U.S.-registered “Challenger I’ and the
“Mavi Marriara,” including but not limited to information regarding the status of
U.8. and non-U.S. passengers, including the injured and the dead, while on board the
vessels or in Israel, including in detention or medicil facilities or other facilities,
following the interception of the flotilla by Israel;

(6) Any and all records reflecting communications in any fermat, with the Israel Defense
Forces, or another other division, department or representative of the Government of
Istagl, on or after May 31, 2010 in relation to whereabouts, condition and status of the
Challenger I, including the property on board that vessel and/or belonging to the
passengers on board that vessel, and it$ returiy;
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(7) Any and all records reflecting communications in any format, with the Israel Defense:
Forces, or another other division, department or representative of the Government of
Israel, on or after May 31, 2010 in relation to whereabouts, condition and status of
vessels included in the flotilla of boats destined to:Gaza in May 2010, other than the
U.S.-registered Challenger I, including the property on board that vessel and/or
belonging to the passengers-on board that vessel, and its returm;

(8) Any and all records reflecting coinmunications, ineluding but not limited-to the
tratisrhission or exchange of instructions, guidelines, policy statements or standard
operation procedures, in any format, with the Israel Defense Forces, or another other
division, department or representative of the Governthent of Istael, on or after May
31, 2010 in relation to the preservation and safeguardmg of any and ail possible
évidence or materials seized by or ini the possession of Israel from, related to or
rélevant to the incident, mcludzng but not limited to computers, cameras, cell phones,
SIM cards, personal devices, computer disks or memory chips, hard drives or other
such devices, so as to ensure that evidence has not been destroyed, tampeted with,
altered or otherwise rendered suspect or unusable in any and all subsequent
investigatory proceedings, including but not limited to criminal, ¢ivil or
administrative proceedings; and.

(9) Anyand all records, 'including but not limited to plans, reports, communications,
instructions and docuiments since at least Jarie 1, 2007 that relate to'U.S. dctions,
policies, procedures or guidelines in relation to interception, mspection, safe-passage
or any othier action of responsé to vessels in the Mediterranean Sea that-have as their
destination Gaza, including but not limited to vessels undertaking humanitarian
missions in response to the Israeli blockade of Gaza.

Please search for responsive records regardless of format, medium, or physical
chiaracteristics. Where possible, please produce records electronically, in PDF or TIF format on a
CD-ROM. We seeks records of any kind, including electronic records, audiotapes, videotapes,
pho'tographs including satellite imagery where available, and back-up tapes. Ouit request

neludes any telephone messages, voice mail messages,. dally agenda and calendars, information
about schediled meetings and/or discussions, whether i in-person or over the telephone or via
video-conference, agendas for those meetings and/or discussions, participants included in those
meetings and/or discussions, minutes of any such meetings and/or discussions, the topics
discussed at those meetings and/or discussions, email regarding meetings and/or discussions,
email, facsimiles, cables or other communications sent as a result of those meetings and/or
discussions, and transcr;pts and notes of any such meetings and/or discussions to the extent they
relate to the aforementioned requested information.
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The Reguester

The Center for Constitutional Rights (“CCR") is a not-for-profit, public interest, legal,
and public education organization that engages in litigation, public advocacy, and the production
of publications in the fields of civil and international human rights. CCR’s diverse dockets
include litigation and advocacy related to human rights in timies of armed conflict or occupation,
as well as the protection of human rights defénders. CCR is 4 member of human rights networks
natienially and ifite mationaliy, and provides legal-support to human rights-defenders and
movements, One'of CCR’s primary activities is the: publication of newsletters, know- your—rights
handbooks, Tegal analysis of current international law issues, and other similar materials for
public dissemination. These and other materials are available through CCR’s Development,
Communications, and Education & Outreach Departments, CCR operates a website,
www.ccrjustice.org, which addresses thie issues on which the Center works. The website includes
material on topical civil and human rights issues and material concerning CCR’s work. All of
this material is freely available to the public. In addltlon, CCR regularly issues press releases and
operates a listserv of over 50,000 members and issues “action aierts” that potify supporters and
‘the general public:about developments and operations pertaining to CCR’s work, CCR staff
members often serve as sources for journalist and media outlets, including on international
hurfian tighis.

Fee Waiver

CCR qualifies as a “represéntative]] of the news media” and the requested records are not
sought for commercial use. Accordingly, we request a waiver of fees on the grounds that
disclosure-of the requested recotds is in the public interest and because.disclosure “is likely to
contribute significantly to the public understanding of the activities or operations of the
government and is not primarily in the commercial interest of the re;quester[s};” S5USC. §
552(a)(@)AXiii); see also 22 C.R.R. 171,17 records furnished without charge if the information
is'in the public interest, and disclosure is not in the commercial interest of institution). See, e.g.,
MeClellan Ecologival v. Carlucci, 835 F.2d 1282, 1285 (9th Cir. 1987).

The Requesters have a proven track-record of compiling and disseminating information
to the.public about government functions-and activities, including the government’s record and
position on international human rights and policy matters, and plans to disseminate any
information disclosed as'a result of this FOIA request through the channels described above. The
Requesters have undertaken this work in the public interest and not for any private commercial
interest. Similarly, the primary purpose of this FOIA request is to obtain information to further
the public’s uniderstaniding of the U.S. government’s role in, and response, to an international
incident which involved U.S. citizens, including the death of one citizen by a foreign military
and thé injury, drrest and deportation of other citizens by a foreign government; U.S. property,
including a vessel registered in accordance with intemational regulations and entitled 1o certain
protections under domestic and international law; and has involved the Unjted States in
formulating an infernational response to both the May 31, 2010 attack on the flotilla and the
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blockade of Giaza. As:such, the subject of this request concerns the operations of the federal
government.and expenditures, and the disclosures will likely contribute to.a better understanding
of relevant government procedires by CCR and the general public in a significant way.

The public has an interest in knowing about the manner in whichi the federal government
prepared for, and responded to, information regarding a poss:bie attack on the flotilla destined
for Gaza in May 2010. The public further has:an interest in knowing what steps the United
States took, and continues to take, in securing the rights and-protections of U.S. citizens,
iricluding what consular protectmns U S, citizens can expect and will.enjoy from the Department
of State, and their property vis-a-vis a foreign military, and what steps the United States took to
ensure that civilians of all nationalities engaged in stated humanitarian missions are protected
from attack, in accordance with domgstic policies and laws, and international humanitarian law.
This matter i$ particularly urgent in light of the updated travel wamning: issued on June 20, 2010
by the Bureau of Consular Affairs for Israel, the West Bank and Gaza, pat ficularly in light of the
Department of State’s notice that “the ablhty of consular staff to offer timely assistance to U.S.
citizens [in Gaza] is extremely limited. "2

The public further has an interest in knowing what the United States policy was, and is, in
relation to the blockade of Gaza, including in relation to the list of prohibited goods including
butnot Hmited to spices, toys and candy that donot have a- military parpose, and the delivery of
humanitarian assistance io the civilian population.of Gaza.

As stated above, the Requesters have no commercial interest in this matter. The
Requesters w:h make any mrormation that they receive. asa result of thls FOIA 1eq=uesl avaﬂable
crltena and a fee waiver would fuiflll Congress legzslatwe interit in amendmg FOIA See
Judicial Watch Inc. v. Rossotti, 326 F.3d 1309, 1312 (D C. Cir: 2003) (“Congress amended
FOIA to ensure that it be ‘liberally construed in favor of waivers of noncommercial
requesters.””).

Alternatively, we request a limitation of processing fees pursuant to 5 U.S.C. §
552(a)(4)(A)(A)(1L) (“[Flees shall be limited to reasonable standard charges for document
duplication when records are not sought for commercial use and the request is made by.. .
representitive of the news media.”). ‘CCR is an “entity that gathers information of po’tentiai
interest to 4 segment of the public, uses its editorial skills to turn the raw materials intoa distinct
work, and distributes that work to an audierice.” National Security Archive v. Department of
Defense, 880 F.2d 1381, 1387 (D.C. Cit; 1989). Publishing and disseminating information are
some: of ouf primary activitiés. As a “representative of the news media,” we fit within this
statutory and regulatory mandate. Therefore, fees associated with the processing of this Request.
should be limited accordingly.

2 Travel Warmng, U.S, Department of State, Burean of Consular Affairs, Israel, the West ‘Bank and Gaza, June-20,
2010 available at: hitp:#ftravel state.covitravel/cis_pa_fwitwitw 922 himl.
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Expedited Processing

Expedited processing of this request is required because there is a “compelling need” for
the information. 5 U.S.C. § S52(2)(6)(E)i)(I). A “compelling need” is established when “the
information is urgently needed by an individual primarily engaged in disseminating information
in order to inform the public concerning actual or alleged Federal Government activity.” 22
CFR. § 171.12(b)(2). A requester can also demonstrate compelling need by a showing that the
information sought is “urgently-needed” and involves protecting against “impaitfing] substantial
due process rights” or “harm[ing] substantial humanitarian interests.”” 22 C.F.R. § 171.12(b).

There is an urgent need to inform the public of the policies; procedures, guidelines,
action, responses or instructions-given by the federal government to agencies, departments or
divisions, about preparation, participation or reaction to attacks on U.S.- registered boats in
international waters, to vessels with U.S. citizens onboard, of to vessels with civilians, including
but not limited to civilians transporting humanitarian supplies. This request s urgent in that U.S.
citizens or U. S.-registered vessels must know the support, pmtectmn, reactions and any actions
or inactions they can expect from the United States government in the event that they are subject
to attack, detention or deportation.

~ Further, in light of pending international investigations, whether criminal, civil or
disciplinary in nature, and in light of the. U.S. position, involvement or assistance in relation to
such an investigation,” there is an urgent need to inform the public of the policies, procedures,
requests, dermnands-or any other responses; actions or inactions, the United States has made to the
government of Israel to:safeguard evidence gathered ini relation to the-Wiay-31, 2010 attack on
the flotilla, including but not limited to the preservation of property in its original form seized by
the government of Israel including but not limited to computers, cameras, cell phones, personal
devices that have memory chips, hard drives or other such devices, and to ehsure that evidence
hasnot been destroyed, tampered with,.altered or otherwise rendered suspect or unusable in
subsequent investigatory proceedings. In light of the announced Israehi investigation and the
commencement of work by that investigation commission,” this matter is urgent.

3 Statemem by the Presrdent of the’ Secar;ty Council, S/PRST/2010/9, June I, 2009, available at: hitp://daccess-dds-
- ¢ : \ 70penElement (ca!lmg for “a prompt, impartial,

credtble and transparent investigation conformmg to international standards™}.

* See, “Starement by the Press Secretgry on Israel’s tvestigation into the flotilla incident,” The White House Office

of the Piess Secretary, June 13, 2010 available at: http://www.whitehouse, gzov/the- office/staterment-pres

sec i flotilla-incident; 1. Lemberg, “Israel opens official probe infe deadly flotilla raid,”

CNN, June 28, 2010:available ar: _ _

hitp:/fwww.cnn,comy20 | O/WORLD/méast/06/28/israel raid commission/index htmi
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Conclusion

“If this Request is dénied in whole or inpart, CCR ask that the U.S. Department of State
justify all deletions. by feference to specific exemptions of FOIA. The Requester expects the
DoS torelease all segregable portions of otherwise exempt material, and reserves the fight to
appeal a decision to'withhold any records ot to deny the within application foi expedited.
processing and waives-of fees.

If you have any questions rsgardmg the processmg of this request, please contact.me at
(212) 614-6455. Also, if CCR’s request for a fee waiver is not granted in full, please contact me
immediately upon making such determination. Please furnish.all appllcable Records to:
Katherine Gallagher, Staff. Attorney, Center for Constitutional Rzghts 666 Broadway, 7™ Floor,
New York, N.Y. 10012.

Thaik: you for your prompt attention to this matter.

Sincerely,

Jrtin e

Katherine Gallagher

Staff Attorey

Ceriter for Constitutiotial Rights
666 Broadway, 6" Floor

New York, NY 10012

Phone: (212)614-64355
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United States Department of State

Washington, D.C. 20520

M!:r‘\) 2 A "(;‘lr:i

Case Number: 201004163 -

Ms. Katherine Gallagher, Staff Attorney
Center for Constitutional Rights

666 Broadway, 7 Floor

New York, NY 10012

Dear Ms. Gallagher:

This is in response to your Freedom of Information Act/Privacy Act
(FOIA/PA) request, dated June 30, 2010, for copies of documents
concerning the May 31, 2010 Israeli military operation that occurred in the
Mediterranean Sea involving a six-boat flotilla headed to Gaza.

We will begin the processing of your request based upon the information.
provided in your communication. We will notify you as soon as responsive
material has been retrieved and reviewed.

‘We wish to advise you that the cut-off date-for retrieving records is either-
the date you have given the Department by specifying a particular time
frame, or the date the search initiated.

Fees

The Freedom of Information Act (FOIA) requires agencies to assess fees to
recover the direct costs of processing requests, unless a fee waiver has been
granted.

According to our regulations, by making a FOIA request, you have agreed to
pay all applicable fees up to $25 unless a fee waiver has been granted. You
may specify a willingness to pay a greater amount. If the estimated fees
exceed this limit, you will be notified.

Office of Information Programs and Services Inguiries:
U.S. Department of State, SA-2 Phone: 1-202-261-8484
Washington, DC 20522-8100 FAX: 1-202-261-8579

Website: www.fola. state.gqy E-mail; FOIAStatus@state.gov
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You have stated your willingness to pay the fees incurred in the

processing of this request up to $

Please let us know if you are willing to pay the fees that will be
incurred in the processing of your request. You may set a limit of the
maximum amount that you wish to pay. Please be advised that,
without an agreement to pay fees, your request will be processed
without cost up to the required first 2 hours of search time (for all
other requester category only) and duplication of the first 100 pages
(for all other, media, educational and non-cemmercial scientific
requester categories).

We will notify you of the costs incurred in processing your request as soon
as the search for, and review of, any responsive documents have been
completed.

Based upon the information that you have provided, we have placed you in
the requester category checked below. This request will be-processed in
accordance with the fee schedule designated for that category (see 22 C.F.R.
171, enclosed).

]

o O o

Commercial Use Requesters — Requires us to assess charges that
recover the full-direct costs of searching for, reviewing forrelease, and
duplicating the record(s) sougfit.

Educational Institution Requesters — Reéquires us to assess charges that
recover-he cost of duplicating-the record(s) sought only, after the first
100 pages of duplication.

Non-commercial Scientific Institution Requesters — Requires us to

assess charges that recover the cost of duplicating the record(s) sought

-~ only, after the first 100 pages of duplication.

Representatives of the News Media — Requires us fo assess charges
that recover the cost of duplicating the record(s) sought only, after the
first 100 pages of duplication.

]  All Other Requesters — Requires us to assess charges that recover the
full reasonable direct cost of searching for and duplicating the
record(s) sought, after the first 100 pages of duplication, and the first
two hours of search time.

Office of Information Programs and Services Inguiries:

U.S. Department of State, SA-2 Phone: 1-202-261-8484

Washington, DC 20522-8100 . FAX: 1-202-261-8579

Website: www.foig.state.goy F-mail: FOIAStatus@state.gov
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| You have indicated your inclusion in a category different than the
one indicated above. Please forward the information requested on
the enclosed sheet titled “Requester Categories” to substantiate ‘
your inclusion in a particular category of requester. -

Fee Walver

[ 1  Your request for a fee waiver has been granted; therefore, your request
will be processed at no charge to you.

< Based upon the information-provided in your letter, your request fora
fee waiver has been denied. If you wish to appeal this decision, you
may write to the Chief, Requester Liaison Division, at the address
given on the bottom of this page. Your appeal should address the
points listed in the enclosed sheet titled “Requests for Fee Waivers.”
Your appeal must be sent to us within 30 days from the date that you
receive this letter.

Expedition

[] After consideration of yeusrequest for expedited processing under the
Department’s rules governing Freedom of Information Act requests,
we have determined that your request does warrant expedited
processing.

Although we cannot promise that the processing of your request will
be completed by a specific date, it will be processed ahead of all other
requests now pending with the Department, except for those other
requests already determined to warrant expedition.

] Our published regulations regarding expedition, 22 CF.R. 171.12(b),
require a specific showing of a compelling need. Expeditious
processing is granted only in the following situations: (1) imminent
threat to the life or physical safety of an individual; (2) urgently
needed by an individual primarily engaged in disseminating
information in order to inform the public concerning actual or alleged

Office of Information Programs and Services Inguiries:
U.5. Department of State, SA-2 Phone: 1-202-261-8484
Washington, DC 20522-8100 FAX: 1-202-261-83579

Website: www.foig. state.goy E-mail: FOIAStutus@state. gov
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Federal Government activity and the information is urgently needed in
that a particular value of the information would be lost if not '
disseminated quickly; (3) substantial humanitarian reasons; and

(4) loss of substantial due process rights. Your request does not meet
any of the established criteria. Regrettably, I must advise that you
have not provided adequate justification for expedition. However, you |
may be assured that we will make every effort to process your request
in as timely a manner as possible. For your convenience, I have
enclosed a copy of the Department’s expeditious processing criteria.

If you wish to appeal the denial of expedition, you may write to the
Chief, Requester Liaison Division, at the address below, within 30
days of receipt of this letter.

- While we will make every effort to meet the time limits cited in the FOIA
(5 U.S.C. § 552), unusual circumstances may arise for extending the time
limit (see enclosure). We appreciate your patience in this matter.

£ you have any questions, please do not hesitate to contact us at the number
or address below. We can provide faster service if you include the case
number of your request in your communications with us.

ilma M. Manning, Chie_/
Requester Communications Bran:

Fnclosures: As stated.

Office of Information Programs and Services Inguiries:
.S, Department of State, SA-2 Phone: 1-202-261-8484
Washington, DC 20522-8100 FAX: 1-202-261-8579

Website: www.folg, slate.gov E-mail: FOIAStatus@state.gov



§ 171.15 Fees to be charged—
categories of requesters.

Under the FOIA, there are four
categoties of requesters:
Commercial use requesters,
educational and noncommercial
sofentific institutions,
represertatives of the news
mediz, and all other requesters.
‘The fees for each of these
categories are:

() Commercial use requeslers.
‘When the Department receives &
request for documents for
commercial use as defined in §
171,110y, it will assess charges

that recover the full divest costs .

of searching for, reviewing for
release, and duplicating the
record sought, Commuercial uge
requegters are not entitled o two
hours of free search time or 100
free pages of reproduction of

documents, The Department may

recover the cost of searching for
-and reviewltg records even if
there is ultimately no-disclosure
of records (see § 171.16(b)).

(b} Educational and non-
commercial scientific institution

requesters, The Department shall

provide documents to requesters
_in this category for the cost

of reproduction alone, exciuding

charges for the first 100 pages.

To be eligible for-inchusion in

this category, a requester must

show that the reguest is being

made a5 authorized by and under

the amspices of a qualifying
institution, as defined in §
171.11¢m) and (a), and that the
records are not sought for a
commercial use, but are sought

" in furtherance of scholazly (if the

request is from an educational
institution) ot scientific (if the
request is from a noncommercial
sclentific institution) research,
() Represematives of the news
medic. The Department shail
provide documents to requesters
in this category for the cost of
reproduction afone, excluding
charges for the first 100 pages.
To be eligible for incluston in
this category, a requester must
meet the criterta in § 171.110),
and the request must not be
made for a commercial use. A
request for records supporting

the news dissemination function
of the requester shall not be
considered to be a commercial
use request. ’

. {d) All other reguesters. The

Department shall charge
requesters who do not fit into
any of the categories above fees
that recover the full reasonable
direct cost of secarching for and
reproducing records that are
responsive (o the request, except
that the first 100 pages of
reproduction and the first two
hours of search time shall

be furnished without charge.



§ 171.14 Fees to he charged—
general.

The Department shal} seek to
charge fees that recoup the full
allowable direct costs it incurs in
processing 2 FOIA request. Tt
shaH use e most efficient and
least costly methods to comply
with requests for documents
made under the FOIA. The
Department will not charge fees
to any requester, including
commercial use requesters, if the
cost of collecting a fee would be
equal to or greater than.the fee
itgelf, With the exception of
requesters seeking documents
for a commercial use, the
Department will provide the first
two hours of search time and the
first 100 pages of duplication
without charge. By making a
FOIA request, the requester shall
be considered to have agreed 10
pay all applicable fees up to
$25.00 unless a fee waiver has
been granted,

(a) Searches for responsive
records. ¥f the Department
estimates that the search costs
will exceed $25.00, the requester
shall be so notified. Such notice
shalt offer the requester the
opportunify to conferwith
Department persorme] with

the ohject of reformulating the
request to meet the requester’s
needs af a lower-cost, The
request shall not be processed
forther undess the requester
agrees to pay the estimated fees.
€1y Manuaf searches. The
Department will charge at the
salary rate (Le., basic pay plus
16 percent of baste pay) of the
employee making the search. -
(2) Computer searches. The
Department will charge at the
actual direct cost of providing
the service. This

63939 Federal Register /
Vol. 69, No. 212/
Wednesday, November 3,
2004 / Rules and Regulations
will include the cost of operating
the central processing unit
{CPU) for that portion of
operating time that is directly
attributable to searching for
records respensive to a FOIA
request and

operator/programmer salary
atrributable to the search,

{h) Review of records. Only

requesters who are seeking
documents for commercial use
may be charged for time spent
reviewing recorgs to determine
whether they are releasable.
Charges may be assessed for the
initial review onty; ie., the
review undertaken the first time’
the Department analyzes the
applicability of 2 specific
exemptton to a partlentar record
or portion of a record.

(c) Dupiication of records.
Records shall be duplicated at a
rate of $.15 per page. For copies
prepared by computer, such as
tapes or printouts, the
Department shail cherge the
actaal cost, including operator
time, of production of the tape ot
printont, For other methods of
reproduction or duplication,

the Department shall charge the
actual direct costs of producing
the docuent,

If the Department estitnates that
the duplication costs wili excesd
$25.00, the requester shall be 50
informed. The request shall not
be processed fusther unless the
regquester agrees [o pay the
estimated fees.

(&) Oher charges. The
Department shall recover the full
costs of-providing services such.
as those enumerated below:

{1) Certifying that records are
true coptes (see part 22 of this
chapter); (2) Sending records by .
special methods such as express
mail, overnight courier, efc.

(£) Payment shall be in the form
either of a personal check or
bank deaft drawn-on & bank in
the United States, or a postal

‘money-order. Remittances shall

be made payable to the order of
the Treasury of the United States
and mailed to the Information
and Privacy Coordinator,

(g} A receipt for fees paid will

be given upon request. Refund of
fees paid for services actually
rendered will not be made.



§ 171.11 Definitions.

Unusual Circumstances

As used in this subpart, the
following definitions shall apply:
(a) Freedom of Information Act
or FOIA means the statute
codified at 5 U.S.C. 552, as
amended.

(b) Department means the
United States Departinent of
State, including its field offices
and Foreign Service posts
abroad;

(c) Agency means any executive
department, military department,
Government corporation,
Government controlled
corporation, or other
establishment in the executive
branch of the government
fincluding the Executive Office
of the President), or any
independent regulatory agency;
() Information and Privacy
Coordinator means the Director
of the Depariment’s Office of
Information Programs and
Services (IPS) who is
responsible for processing
requests for access (o
information under the FOLA,
the Privacy Act, E.O. 12058, and
the Bthics in Government Act;

- {e) Record means all information
under the control of the
Departarent, including
information crested, stored,
and retrievable by electronic
means, regardless-of physical
form or characteristics, made-in
or received by the Department
and preserved as evidence of the
erganization, functions,
policies, decisions, procedures,
operations orother activities of
the Department of because of the
informational value of the data
contsined therein, It includes
records of other Covernment
agencies that have been
expressly placed under the
control of the Department upon
termination of those agencies, It
does not incliude personal
records created primarily for
the personal convenience of an
individual and not used to
conduct Depariment business
and not integrated into the
Department's record kesping
systers or files. It does not
include

records that are not afready in
existence and that would have to
be created specifically to meet a
request. However, information
available in electronic form
shall be searched and compiled
in response to 2 request unless
such search and compilation
would significantly interfere
with the oparation of the
Department’s automated
information systems.

{f) Control means the
Department's legal authority
over a record, taking into
account the ability of the
Department to use and dispose
of the record as it sees fit, to
legally determine the disposition
of arecord, the intent of the
record’s creator to retain or
retinquish control over the
record, the extent to which
Department personnel have read
or relied upon the record, and the
degree.
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1o which the record has been
integrated intothe Department’s
record keeping system or files.
(g) Direct costs means those™
costs the Department incurs-in
searching for, duplicating, and,
in the case of commerciel’
requests, reviewing documents
tn response to a FOIA request.
The term does not inchide
overhead expenses.

(k) Search costs means those
costs the Department incurs in
looking for, identifying, and
retrieving material, in paper 07
electronic form, that is
responsive 1o a request,
including pageby-page or line-
by-line identification of matexial
within documents. The
Department shall attempt to
ensure that searching for
material is done in the most
efficient and least expensive
manner So as to minimize costs
for both the Department and the
requester.

(i) Duplication cosis means
those costs the Department
incurs in copying

a requested record in & form
appropriate for releass in
response to a FOIA. request.
Such copies may take the form
of paper copy, microfiche,
audio-visual materials, or
machine-readable electronic
documentation {e.g., disk or
CD-ROM), among others.

(i) Review costs means costs the
Drepartmment incurs in examining
a record to determine whether
and to what extent the record is
responsive to the FOIA request
and the extent to which it may be
disclosed to the requester. It does
not include costs of resolving
generat legal or policy issues
that may be raised by a reguest.
(K) Unusuel circumstances. As
used herein, but only to the
extent reasonably necessary to
the proper processing of

the particular request, the term
“unusual circumstances’”
means:

(1) 'The need o search for and
collect the requested records
from Poreign Service posts or
other separate and distinet
Department offices;

{2) The need to search for,

_ collect, and appropriately
. examine a voluminous

amount of separate and distinct
records that are demanded in a
single request; or

{3} The need for consultation
with another agency having a
substantial interest in the
determination of the request or
among tWo oF moTe components
of the Department that have

a substantial subject matter
interest therein. Such
consnltation shall be condusted
with al} practicable speed.

() Commercial use request
means a request from or on
behalf of one who requests
information for a use or
purpose that furthers the
commercial, trade, or profit
interest of the requester

or the person on whose behalf
the request is made. In
determining whether a requester
belongs within this category,
the Department will look at the
use to which the requester wiil
put the information requested.



i

{m) Educational institution
tmeans & preschool, a public of
private elementary or secondary
schoo}, an institation of
underpraduate or graduate
higher education, an institution
of professional education, or an
institution of vocational
education, that operates a
program of programs of
scholarly research.

{n) Non-commercicl scientific
instirution teans an institution -
that is not operated or 2
“commetcial’ basis, as that
termn is used in paragraph (i) of
this section and that is operated
solely-for the purpose of
conducting scientific research,
the results of which are not
intended to promote any
particular product or industry.
(0) Representative of the news
mediq means any person actively
gathering news for an entity that
{5 organtzed and operated to
publish or broadeast news 1o

the public. The term news means

infarmation thatis about current

events or that would be of
current interest to the public.
News media inchude television
or radiv stations-proadcasting

to the public at large and
publishers of perdodicals (but
only in those. instances-

when they can gualify as
disseminators of *‘news’") who
make their products available for
puschase by the generai public.
Freelance journalists may be
regarded as working for anews
organization if they can
demongtrate, such as by past
publication, a likelihood

of publication through a
representative of the news
medsa, even though not

actually employed by it.

() Al other means an individual
or erganization not covered by a
definition in paragrephs D, (m),
{n), or {o) of this section.



LExp editious Processing Information Sheet

Expedited processing shall be granted to a requester after the requestet requests such and

demonstrates a compelling need for the information. A compelling need in deemed to
exist where the requester can demonstrate one of the following:

1. A Compelling Need means that the failure to obtain the records on an expedited
basis could reasonably be expected to pose an jmroinent threat to the life or
physical safety of an individual. .

2. A Compelling Need means that the information is urgently needed by an

" individual primarily engaged in disseminating information in order to inform the
public concerning actual or alleged Federal Governinent activity, An individual
primarily engaged in disseminating information to foe public. Representatives of
the news media would normally qualify; however, other persons must
demonstrate that their primary activity involves publishing or otherwise
disseminating information to the public, not just to a particular segment Or group.

(a) = Urgently Needed means that the information has a particular value
that will be lost if not disserminated quickly. Ordinarily this means &
breaking news story of historical interest only, or information sought
for litigation or commercial activities would not qualify nor would 2

. news media publication or broadcast deadline unrelated to the news
bregking nature of the information.

(o)  Actual or Alleged Federal Government Activity. The information
concerns some actions taken, contemplated, or alleged by or about the
Goverrument of the United States, or one of its components ox
agencies, including the Congress. -

3. Substantial Due Process rights of the requester would be impaired by the failure
to process immediately; or o

4. Substantial Bumanitarian concerns would be harmed by the failure to p?oceés :
immediately.

A demonstration of compelling need by a requester shall be made by a statement certified
by the reguester o be true and correct to, the best of their knowledge.’

RC-IS-7.5.1b-1 .
July 6, 2005



Fee Waiver Information Sheet

It is the Department’s policy to treat cach request for a fee waiverona case-by-case

basis. As noted in our letier, before we can make a decision about your request for fee

waiver or fee waiver appeal, we need additional information concerning your request and
_your intended use of the requested documents. Please provide the following!

I, State why you believe the subject mattes of your request concerns the operations
or activities of the Federal Government. '

9. From what other sources have you atiempted to obtain this information? Have
you tried to obtain this information from the Foreign Relations of the United
States, the National Archives and Records Administration, or public fibraries?
Demonstrate the absence of the requested information from the public demain.

3. Provide a summary of your educational background and work experience,’
particularly in the field of foreign affairs, and your expertise in the subject area of

your request.

4. -Bxpand on your ability and intent to disseminate the information recquested: E.g.,
Have you published or disseminated information in this or related fields in the
past? Is the information requested to be used in a specific article or paper
currently being prepared? When is the article to be published or the program to
be aired? To what audience is the article of program aimed? ‘

5. ldentify the particular person-who will actually use the requested information in
scholarly or dther analytical work and then disseminate it.

6. Describe any commercial interest which would be furthered by the disclosure of
the requested information, €.g., wili you be paid for the publication or
dissemination of the requested information? If so, how much wil] you be paid

~ and in what manner will you receive payment? Will you receive any other type of
commercial benefit due to your dissemination of the requested information? A

“sommercial interest” is one that furthers 4 commercial, trade, or profit interest as

those terms are.commonly understood.

7. If yout request for a fee waiver is not granted, we neéd your writien assurance that
you are willing to pay the fees associated with the processing of your request.
You may sel a limit on the amount you are willing to pay. In some cases, We will
not be able to make a determination abouta fee waiver until the processing of the
request has been completed, at which time an independent evaluation will be

made of the releasable material.
Please send this information to: Office of Information Programs and Services,
A JC3IS/IPS/RL, Room 8100, Department of State, 51522 Stieet, N.'W., Washington,
D.C. 20522-8100. Refer to your request number in your correspondence to us.

RC-IS-7.5.10-2
Apri} 22, 2009



Requester Categories

~ If you believe that you should NOT be considered a commercial use requester, please
provide:

s  Bvidence that your use of the requested information will NOT further any
commercial, trade, o profit interest of yourself or the person (s) on whose behalf
the request is made.

If you believe that you should be considered an educational or non-commercial scientific
institution requester, please provide: ‘

e A statement, signed by the chairperson of your department, which indicates that
your request is authorized by and under the auspices of a specific institution and
that the requested records are not sought for a commercial use and are not
intended to promote any particular product or industry, but are sought in
furtherance of scholarly or scientific research.

If you believe that you should be considered a representative of the news media, pleaée
provide:

« Bvidence that you are empioyed by an entity that is organized and operated to
publish or broadcast news to the public. '

o Bvidence, if you are associated with a periodical publication such as a newsletter,
that your product is available for purchase or subscription by the general public.

o EBvidence, if you are a freelance journatist, of the likelihood of publication through
the news media (e.g., a publication contract, examples of past publications, etc.).

» Evidence that the information you request is about current events or would be of
current interest to the public. '



§ 171.15 Fees 1o be charged—
categorles of requesters.

Under the FOIA, there are four
categories of requesters:
Comumnercial use requesters,
educational and noncommercial
-seientific institetions,
representatives of the news
media, and all other requesters.
The fees for each of these
categories are:

{a) Commercial use requesiers.
When the Department receives 2
request for documents for
commercial use as defined in §
171.1141), it will assess charges
that recover the full direct costs
of searching for, raviewing for
release, and dupticating the
record sought. Commercial use

the news dissemination fanction
of the requester shali not be
considered to be 2 commercial
Uuse reguest. .

(@) All other requesters. The
Department shali charge
requestérs who do not fit into
any of the eategories above fees
that recover the Full reasonable
direct cost of searching for and
reproducing records that ate
resporsive to the request, except
that the first 100 pages of
reproduction and the first two
hours of search time shall .

be furnished without charge.

requesters are not entifled o two T T T

hours of free search time or 100
free pages of reproduction of
documents. The Department may
recover the cost of searching for
and reviewing records even if
there is ultimately ro disclosure
of records (see § 171.16(0)).

(b} Educational and non--
commercial scientific institution
reguesters, The Department shail
provide documents to requesters
in this category for the cost.

of reproduction alone, excluding
charges for the first 100 pages.
To be eligible for inclusion in
this cafegory, a requester must
show that the request s being
made as authorized by and under
the auspices of a qualifying
tustitation, as defined in §
171.11(m) and (n), and that the
tecords are not sought for a
commercial use, but are sought
in furtherance of scholarty (if the
request is from an-educational
instirgtion) or scientific (if the

 request is from a noncommercial

scientific institution) research.
{c) Representatives of the news
media. The Department shall
provide documents to requesters
- in this category for the cost of
reproduction alone, excluding
charges for the first 100 pages.
To be eligible for inclusion in
this category, 8 requestor must
meet the criteria in § 171.11{0},
and the request must not be
made for a commercial use. A
request for records supporting




§171.14 Fees 1o be charged—
general. |

The Department shall seek to
charge {ees that recoup the full
allowable direct costs it incurs in
processing & FOIA request. It
shall use the most efficient and
least costly methods lo comply
with requests for documents
made under the FOIA, The
Department will not charge fees
1o any requester, including
commercial use requesters, if the
cost of collecting a fee would be
equal to of greater than the fee
itself. With the exception of
requesters seeking documents
for & commercial use, the
Depastment will provide the first
two hours of search time and the
First 100 pages of duplication
without charge. By making a
POTA request, the requester shall
be considered to have agreed to”
pay all applicable fees up to
$25.00 unless a fee waiver has
beer granted.

(7) Searches for responsive
records. If the Department
estimates that the search costs
will exceed $25.00, the requester
shali be so notified. Such notice
_shal! offer the requester the
opporiunity to.confer with
Department personnel with
the-object of reformulating the
request t0 meet the requester's
neads at a lower cost. The
request shall not be processed
further waless the requester
agrees to pay the estimated fees.
{1) Manuai searches. The
Department will charge at the
salary rate (i.c., basic pay plus
16 percent of basic pay) of the
employee making the search.

(2) Computer searches. The

. Department will chargeatthe ...

actual direct cost of providing
the service. This
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will include the cost of operating
the central processing unit
(CPU) for that portion of
operating time that s directly
attributable to searching for
records.respongive (o a FOIA
request &ind

operator/programmer salary
attrfbutable to the search.

(b) Review of records. Only
requesiers who are seeking
documents for commercial use
may be charged for time spent
reviewing records to determine
witether they are releasable.
Charges may be assessed for the
initial review only; ie., the
review untertaken the first lime
the Department anatyzes the
applicability of a specific
exemption fo a particular record
or portion of a record.

(¢ Duplication of records,
Records shall be duplicated at 2
rate of §.15 per page. For copies -
prepared by computer, such as
tapes or printouts, the
Department shall charge the
actual cost, inchuding operator
time, of production of the tape or
printout. For other methods of
repraduction or duplication,

the Department shall charge the
actual direct costs of producing
the document.

If the Department estimates that
the duplication costs will exceed
$25.00, the requester shall be 5o
informed, The reguest shall not
be provessed further uniess the
requester agrees to pay the
estimated fees.

{d) Other charges. The
Department shall recover the full.
costs of providing services such
as those enumerated below:

(1) Certifying that records are

" true copies (see part 22 of this
" chapter); {2} Sending records by

special methods such as express

.mail, overnight courier, efc.

(f) Payroent shail be in the form
either of a personal check or
bank draft drawn on a bank in
the United.States,.orapostal_. . ..

-money order-Remittances shall --

be made payable to the order of
the Treasury of the United Stales
and matled to the Information
and Privacy Coordinator,

() A receipt for fees paid will

be given upon request. Refund of
fees paid for services actuatly
rendered will not be made,



